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CAGCF Welcomes New Members
Marie Moff at
General Counsel, California State Bar 

Brenton Lobner
General Counsel, San Diego Regional Airport Authority

Mark Kuskin
General Counsel, Secured Capital Corp.

Charles Stringer
General Counsel, Western Development

CAGCF
Th e California General Counsel Forum is 
a statewide organization of general counsel 
representing corporations, public agencies 
and non-profi t organizations.  Th e Forum 
was established to facilitate the exchange 
of information, ideas and best practices 
on issues relating to law department 
management and the diffi  cult issues facing 
senior in-house lawyers with management 
responsibilities. 

This newsletter is produced by the California General Counsel Forum
and has no editorial connection with GC California magazine.

Forum News

The CAGCF is looking forward to a busy and exciting 
2005.  Our fi rst event, on April 26th, will be a Roundtable 
on Effective Management of Outside Counsel similar to 
the successful program we held last December in Southern 
California (see article below.)  The Roundtable will be held 
at Advanced Micro Devices in Sunnyvale and hosted by 
CAGCF Board Chairman, Tom McCoy, Chief Administrative 
Offi cer of AMD.  Membership and interest in the 
Forum are growing steadily as the Forum expands its 
programs and outreach, and we are planning additional 
programs and networking events to be announced in 
the near future through the Forum’s email newsletter.  
These events will focus on facilitating the exchange of 
information, ideas and best practices on law department 
management and ethics among our network of general 
counsel members from the corporate, public agency and 
non-profi t sectors throughout California.    

Due to his busy schedule, Gary Gaston, a founder of the 
Forum and its President since its creation, has decided to 
step down.  CAGCF thanks Gary for his tremendous efforts 
on behalf of the Forum and is very pleased to announce 
that Fred Pfaeffl e, who is also a co-founder of the Forum 
and has been the Forum’s Secretary and a member of our 
Executive Committee, will become CAGCF’s new President.  
The Forum welcomes Fred to his new position.

The Forum is also very pleased to announce that Forum 
Partner, Manatt, Phelps & Phillips, LLP has renewed its 
commitment to the CAGCF and will continue to provide 
substantial administrative and strategic support to the 
Forum.  “We are happy to continue our support of the 
CAGCF, which is an important resource for California 

general counsel,” says Paul Irving, Managing Partner of 
the Manatt fi rm.  Harvey Rochman, a litigation partner 
at Manatt, who organized the Forum’s December 2nd 
Roundtable on Effective Management of Outside Counsel 
and edited this bulletin,and edited this bulletin,and edited this bulletin  has also joined the Forum’s Board 
and will continue to be active organizing events for the 
Forum.

CAGCF Holds Roundtable on Effective 
Management of Outside Counsel 

On December 2, 2004, the California General Counsel 
Forum (CAGCF) held a successful Roundtable on the 
Effective Management of Outside Counsel.  More than 
25 general counsel and senior in-house lawyers from 
the Southern California area attended the event, which 
was hosted by Los Angeles City Attorney and CAGCF 
Board Member, Rocky Delgadillo.  The presentations and 
discussion were followed by a reception and tasting of 
wines and cheeses from six regions of Italy.  

Manatt and Deloitte & Touche co-sponsored the 
Roundtable, which focused on best practices with respect 
to the selection, retention and monitoring of outside 
counsel.  Surveys indicate that the cost of outside counsel 
is one of the most pressing management concerns for 
general counsel.  General counsel also  routinely identify 
“unpredictability” of litigation costs, billing “surprises,” 
“lack of communication” and “lack of responsiveness” as 
major problems.  These concerns led the Forum to identify 
management of outside counsel relationships, including 
techniques to manage costs, fee arrangements, and 
related uses of technology, as core issues that will be the 
subject of on-going programs.   

Prior to the discussion, Forum members and our 
general counsel guests responded to a short survey 
on existing management practices.  More than 80% 



WWW.CAGCF.ORG    310.231.5681

Serving General Counsel Th roughout CaliforniaServing General Counsel Th roughout CaliforniaServing General Counsel Th roughout CaliforniaServing General Counsel Th roughout CaliforniaServing General Counsel Th roughout California

Existing Practices Yes No

Requires pre-approved budgets from outside counsel 56% 44%
Requires case plans and status reports 83% 17%
Limits staffi ng on litigation matters 63% 37%
Requires compliance with billing guidelines 84% 16%
Requires use of task codes in legal bills 26% 74%
Requires bills to be submitted in electronic form 6% 94%
Audits bills submitted in electronic form 24% 76%
Utilizes databases accessible by outside counsel 16% 84%
Utilizes extranet or web-based system to communicate 
with outside counsel

21% 79%

Use of Alternative Fee Arrangements
Blended rates 22%
Flat fees 22%
Contingency fees 14%
Shared risk/incentive fees 6%
Discounted rate plus incentive fees 11%
Volume discounts 14%
Most favored nation fee clauses 5%
Hourly with project-based fee cap 2%
Discount 2%
None 2%

Northern California Roundtable

Th e CAGCF will hold a similar Roundtable on the Eff ective 
Management of Outside Counsel for our Northern California-based 
members and guests at Advanced Micro Devices in Sunnyvalle, CA, 
on April 26, 2005.  For more details please contact the Forum offi  ce at
(310) 231-5681.

reported that they required case plans, status reports 
and compliance with billing guidelines.  Over 50% 
responded that they required pre-approved budgets and 
limited staffi ng on matters.  With respect to alternative 
fee arrangements, the most common – utilized by 
about 20% of respondents – were fl at fees and blended 
rates.   Between 10% and 20% of respondents indicated 
that they used contingency fees, volume discounts and 
other discount arrangements.  Finally, less than 10% 
utilized most favored nations clauses or shared risk fee 
arrangements.

Less than 30% of Roundtable participants reported 
that they required outside counsel to use the task codes 
developed by the American Bar Association and others in 
legal bills.  Fewer than 25% indicated that they audited 
bills submitted in electronic form and only 6% responded 
that they required bills to be submitted in electronic 
form.  Finally, approximately 20% of respondents reported 
that they used some form of web-based system to 
communicate with outside counsel and 16% responded 
that they utilized databases accessible by outside counsel.

The discussion leaders for the Roundtable were 
Robert Nagle and John Janes.  Mr. Nagle, Litigation Cost 
Manager for the County of Los Angeles, discussed the 
cost management techniques he has successfully used to 
reduce costs and improve results for Los Angeles County.  
Mr. Nagle’s materials included useful forms such as an 
engagement letter, litigation plan and budget and billing 
guidelines, which he has used to improve communication 
and carefully manage the activities and expense of 
outside counsel.  Mr. Nagle noted the importance of 
in-house “roundtable” meetings with outside law fi rms 
that are designed to ensure outside counsel has access 
to documents and witnesses and the full support of the 
client.  In addition, Mr. Nagle discussed his strong belief in 
the early use of appellate counsel to identify important 
legal issues and prepare jury instructions prior to trial.

John Janes, Director of Analytic & Forensic Technology 
at Deloitte & Touche, led the second part of the discussion 
regarding the use of technology to manage outside 
counsel, improve communication and reduce costs.  Mr. 
Janes focused on uniform task-based billing, electronic 

invoicing, matter management systems, collaborative 
electronic work spaces and document repositories.  The 
presentations led to a lively discussion among members 
and our general counsel guests, including sharing of 
experiences and posing questions on subjects that pose 
a challenge to general counsels.  Overall, the discussions 
confi rmed that management of outside counsel expense is 
among the most important issues facing CAGCF members 
and general counsels throughout the state.  

See You Out of Court:  Mediation at the 
Right Time Can Be an Effective Tool
By Edmund Edelman 

Since the late 1980s, the rapidly increasing cost, delay 
and uncertainty of litigation in the courts have driven 
many of those faced with disputes to consider alternative 
dispute resolution.  Although the focus has often been 
on binding arbitration, recent surveys suggest that non-
binding mediation may be attracting the most attention.  
In one survey, 60% of the general counsel responding said 
they favored mediation, 17% indicated that mediation 
was responsible for “large savings,” while another 53% 
responded that mediation resulted in at least “some 
savings.”  Given ever-tightening legal budgets, these 
numbers suggest that mediation is an important tool for 
resolving disputes.

But, what cases are appropriate for mediation and 
when should the parties attempt to mediate?  In my 
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experience, mediation is most likely to be successful 
when certain recognizable conditions are present.  First, First, First
the case must be “ripe” for mediation.  Each side should 
understand the strengths and weaknesses of its case, 
which usually means that the parties have voluntarily 
shared at least some of the key facts and arguments they 
will use in litigation.  This factor is so important that, 
in some cases, I have suggested the parties continue a 
mediation to develop the facts and arguments and make 
such an exchange.  The delay is a small price to pay if 
the extra time gives the parties an opportunity to more 
realistically understand each other’s arguments, which is 
the foundation necessary for a settlement.  

Even when a case is ripe for mediation, corporate and 
public agency defendants, who generally have greater 
staying power than their adversaries, often make it a 
practice to consider mediation only after a lawsuit is fi led 
and the litigation is well underway.  Given the possibility 
that no claim may be fi led, early mediation is not always 
a sensible alternative.  However, if the claim or lawsuit is 
likely to be fi led and is one that could be embarrassing to 
the fi rm or agency or would put the defendant at high 
risk, general counsel should consider attempting to “put 
out the fi re” with mediation at the earliest opportunity.  
As a result, it also makes sense to set up early-warning 
systems to identify high-risk or embarrassing claims that 
could lead to cost-effective settlements through early 
mediation.

Second, a case is not ready for mediation unless both Second, a case is not ready for mediation unless both Second
sides are willing to be realistic by making their initial 
demand or counter offer “in the ballpark.”  While I 
caution both sides to “play within the ballpark” at the 
outset of the mediation, one side often tries to hit a home 
run and ends up striking out.  An excessive initial demand 
leads the other side to make a stingy counter offer.  The 
mediation process requires, and the parties expect, some 
negotiation, but starting out with an outrageous demand 
can cause the other side to respond in kind.  This can 
poison the well for further positive movement and should 
be avoided.  In some instances, counsel have not properly 
prepared their clients for the mediation process of “give 
and take” by making sure that their clients have a realistic 
view of the likelihood of a big judgment on the one hand 
or a successful defense on the other, and of the costs that 
will be incurred to reach any conclusion.

Third, a mediation is most likely to be successful when Third, a mediation is most likely to be successful when Third
the parties and counsel come to the mediation table 
believing, or soon realize, that “a bird in the hand is worth 

two in the bush.”  In mediation the parties control their 
own destiny.  If they fi ght it out in the courts or agree 
to arbitration, the outcome will be uncertain and any 
dirty linen will be exposed to the public with potentially 
adverse consequences for many defendants.  If the 
parties mediate, both sides reduce risks and preserve 
confi dentiality.  

Fourth, the mediator selected must have the trust of 
the parties and their counsel, and must continue to earn 
this trust during the mediation.  There may be a crucial 
point in the process where one or both parties turn to the 
mediator for critical advice that could lead to the ultimate 
settlement.  The advice will be sought and seriously 
considered only if the mediator has maintained the trust 
of the parties.

Usually, both sides will agree to the mediation process 
and the selection of the mediator.  However, if one side is 
reluctant, the other may be able to induce the mediation 
by offering to pay for the mediator.  In this situation, 
although one side is paying for the services, the mediator 
must be working for both sides or the mediator’s ability 
to secure the parties’ agreement to any settlement will be 
severely compromised.

If the time is right for mediation, the advantages of 
mediation over protracted litigation may signifi cantly 
outweigh the costs to the parties and result in a win-win
for both sides.  These advantages include maintaining 
control over the outcome of the dispute, preserving 
confi dentiality, the possibility of maintaining a 
relationship after the litigation, and the chance to resolve 
the dispute quickly at a reduced fi nancial and emotional 
cost to both sides.  

Edmund Edelman is a former Los Angeles City Councilman and Los 
Angeles County Supervisor who is now a arbitrator, mediator and 
conciliator in Los Angeles.

Supreme Court to Decide Whether 
Offi cers and Directors Have Personal 
Liability for Wage and Hour Violations
By Johnnie James

In a case that has attracted the attention of 
employment rights advocates, organized labor and the 
business community, the California Supreme Court will 
decide whether the offi cers and directors of a corporation, 
including its general counsel, can be held personally liable 
for violations of wage and hour laws.  The outcome will 
likely turn on whether the Court fi nds that the expansive 
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California General Counsel 
Forum
11355 W. Olympic Blvd.
Los Angeles, CA 90064
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Fax: 310.312.4224
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Membership Information
Th e Forum is actively seeking new members and invites 
all those with an interest to contact our Administrative 
Offi  ce for an application and more information.  
Membership is open to all general counsel, deputy 
general counsel and senior in-house lawyers with 
signifi cant management responsibilities.  Th e benefi ts 
of membership include access to the Forum’s general 
counsel network, invitations to all Forum events, 
including MCLE presentations, General Counsel 
Roundtables, networking events, and the Forum’s annual 
meeting, and receipt of the Forum’s newsletter.

The Forum Thanks its Sponsors
Manatt, Phelps & Phillips, LLP
   Forum Partner

Best Best & Krieger LLP
Katten Muchin Zavis Rosenman 
Moss Adams, LLP
Parker Milliken Clark O’Hara & Samuelian
Deloitte & Touche LLP
Jones Day

defi nition of “employer” in wage orders promulgated 
by the Industrial Welfare Commission Inc. can be used to 
defi ne the scope of “employer” for purposes of the civil 
liability provisions of the California Labor Code.  

The issue arises in Reynolds v. Bement, 107 Cal.App.4Reynolds v. Bement, 107 Cal.App.4Reynolds v. Bement th

738 (2003), review granted, 2 Cal.Rptr.3d 553 (2003), review granted, 2 Cal.Rptr.3d 553 (2003), review granted
a class action on behalf of Earl Scheib managers and 
assistant managers who claim that they were improperly 
classifi ed as exempt employees to avoid having to pay 
overtime.  Reynolds alleged that the offi cers and directors 
of Earl Scheib knowingly implemented unlawful wage 
and hour policies.  The plaintiff sought to hold the offi cers 
and directors personally liable as “employers” or because 
they personally directed or actively participated in the 
commission of torts.  According to Reynolds, the offi cers 
and directors could be personally liable as “employers” 
because the applicable wage order defi nes “employer” 
to include “any person” who “exercises control over the 
wages, hours, or working conditions of any person.”    

The trial court sustained the defendants’ demurrer 
and the Court of Appeal affi rmed.  The appellate court 
concluded that the Legislature did not intend offi cers 
and directors to be liable as “employers” and rejected 
the plaintiff’s argument that the broad defi nition of 
“employer” in IWC wage orders could be used to expand 
the scope of civil liability under the Labor Code.  The 
appellate court also agreed with the court below that 
the plaintiffs had failed to suffi ciently allege “tortious” 
conduct, stating that offi cers and directors “do not incur 
liability for torts of the corporation merely by reason of 
their offi cial position, unless they participate in the wrong 
or authorize or direct that it be done.” 

In rejecting the appellants’ defi nition of “employer,” 
the appellate court concluded that the Labor Code 
refl ects the Legislature’s decision to clearly distinguish 
the “employer” from management personnel, including 
offi cers, directors and agents, for purposes of imposing 
civil liability.  Thus the Legislature expressly imposed 
liability for failure to pay wages on the “employer,” 
but provided that “employers or their agents” may be 
subject to civil penalties.  The appellate court found it 
“instructive” that the Supreme Court in Reno v. Baird, 18 Reno v. Baird, 18 Reno v. Baird
Cal.4th 640 (1998), held the Legislature clearly evidenced 
its intent to limit discrimination claims brought under 
California’s Fair Employment & Housing Act to the 
corporate entity, but intended to allow harassment 
claims to be brought against both the corporate entity 
and individual employees when it made a similar and individual employees when it made a similar and

distinction between “employers” and other “person[s]” 
in the Government Code.  If the Court follows the 
path it took it Baird, it will likely fi nd the Labor Code’s Baird, it will likely fi nd the Labor Code’s Baird
signifi cant distinction between “employers” and their 
“agents” and affi rm the appellate court’s decision.  If 
the Court overturns the trial and appellate courts, the 
specter of personal liability will hang over corporate 
law departments and their clients as they work with 
management to formulate employment policies. 

Johnnie James is a partner at Manatt, Phelps & Phillips, LLP and a 
member of its Labor & Employment Practice Group.


